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Florida Power 6 Light Company ("FPL," or the "Licensee" )

opposes the appeal taken by the Cities -< from the April 5, 1977,1/

Memorandum and Order of the Atomic Safety and Licensing Board,

which dismissed the Cities' petition and request for initiation of

antitrust proceedings to modify or revoke operating licenses that
FPL holds for Turkey Point Units No. 3 and 4 and St. Lucie Unit

No. 1 (the "Operating Plants" ).

Statement of the Case

On March 25, 1966, FPL applied for licenses to construct and

2/'.operate. Units 3 and 4 at the Turkey Point plant. — The application
'4

I

-~"Cities" consist of the Fort Pierce UtilityAuthority of the
City of Fort Pierce, the Gainesville-Alachua County Regional Elec-
tric Water and Sewer Utilities, the Lake Worth Utilities Authority,
the Utilities Commission of the City of New Smyrna Beach, the
Orlando Utilities Commission, the Sebring Utilities Commission,
and the Cities of Alachua, Bartow, Daytona Beach, Fort Meade, Key
West, Mount Dora, Newberry, Quincy, St. Cloud and Tallahassee,
Florida and the Florida Municipal Utilities Association.

-~ Docket Nos. 50-250 and 50-251.



3/requested licenses pursuant to Section 104b of the Act. — On

April 29, 1967, the Commission -< issued construction permits for4/

5/the Turkey Point facilities. — On July 19, 1972, the Commission
6/issued an operating license for Turkey Point Unit No. 3 — and,

thereafter, on April 10, 1973, an operating license was issued for
7/Turkey Point Unit No. 4. — All such licenses were issued pursuant

to Section 104b of the Act, and no antitrust review pursuant to
Section 105c was requested by any person or conducted by the Com-

mission in connection with any of the licenses described above.

The application for licenses for Unit No. 1 of the St. Lucie

plant, submitted on January 29, 1969, also requested licenses
8/pursuant to Section 104b. — A construction permit was issued by

9/the Commission on July 1, 1970, — followed by issuance of an

3/ The Atomic Energy Act of 1954, as amended, 42 U.S.C. 2011
~et se . (the "Act") .

The Nuclear Regulatory Commission succeeded to the licensing4/
responsibilities of the Atomic Energy Commission pursuant to 42
U.S.C. 5841, enacted October 11, 1974. Throughout this brief
the term "Commission" refers without differentiation to the Nuclear
Regulatory Commission and its predecessor, the Atomic Energy
Commission.

5/
3 AEC 195.,

6/ Operating License No. DPR-31, Docket No. 50-250.

Operating License No. DPR-41, Docket No. 50-251.7/

Docket No. 50-335.8/

-/ 4 AEC 373.9/



10'peratinglicense on March 1, 1976. — Both such licenses were

issued pursuant to Section 104b, and no antitrust review pursuant

to Section 105c was requested by any person or conducted by the

Commission in, connection with. either license.

At no stage of the licensing or operation of any of these

three plants was any request for a hearing on antitrust. matters

received from any member of the publi'c until the Cities'etition
was submitted on August 6, 1976.

The Cities'etition of August 6, 1976, requests "Commission

review of the operating licenses issued to [FPL]," and requests that

a hearing be held to determine "whether and under what terms and

conditions the operating licenses for [the Operating Plants] should
lip

be revoked or modi fied. " — All of the contentions in the petition
relate to the antitrust laws. The petition cites Sections 104b,

183, 185, 186 and 187 of the Act as jurisdictional bases for
12(

granting of the requested relief. — The same petition also

requests late intervention and an antitrust hearing with respect

to FPL's St. Lucie Unit No. 2, NRC Docket No. 50-389A. That matter

is separately pending before the Appeal Board.
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Operating L'icense No. DPR-67, Docket No. 50-335.

"Joint Petition of Florida Cities for Leave to Intervene
out of Time; Petition to Intervene; and Request for Hearing,"
dated August 6, 1976, pp. 2-3.

—"~ Id. p. 2.



On August 13, 1976, an Atomic Safety and Licensing Board was

established to "Rule on Petitions" in the present dockets and in
Docket No. 50-389A. 13/

FPL opposed the petition as it, concerns the Operating Plants

on two grounds. FPL argued first that the Atomic Safety and

Licensing Board lacked jurisdiction to grant the petition under

the NRC's regulations, and, second, that, regardless of the dis-:

position of the procedural question, there is no statutory basis

for the Commission to conduct. the requested antitrust review of
the Operating Plants'icenses or to revoke or modify them on the

antitrust grounds alleged by the Cities. 14/

The NRC Staff opposed the petition as to the Operating Plants

on the procedural ground of want of jurisdiction in the Licensing

Board. On the statutory issues, the Staff argued that the
Cities'etition

could not be considered under Section 104b of the Act,

but did not take a position on whether the Commission has juris-
diction under one or more of Sections 183, 185, 186 or 187 of the

Act to grant the relief requested by the Cities. 15/

Florida Power a Light Company (Docket Nos. 50-335A, 50-389AI
50-250A and 50-251A), Establishment of Atomic Safety and Licensing
Board to Rule on Petitions, August. 13, 1976.

—'"Response of Florida Power G Light- Company in Opposition
to: =Joint Peti7tion'f Fl'orida'Citie's 'for Leave'.to 'Intervene "Out "..

of Time; Petition to Intervene; and Request for Hearing," filed
on September 1, 1976, p. 10, ~et'''ee

—/ "Answer of NRC Staff to the Petition to Intervene Out of
Time and Request for Hearing by Certain Cities," filed on
September 17, 1976.


